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OPINION

1. Summary

This decision denies Application (A.) 98-11-003 and A.98-11-015 of Southern California Water Company (SCWC) for Certificates of Public Convenience and Necessity (CPCNs):  (1) to extend SCWC’s West Orange System from the City of Cypress via a 6.7-mile, 18-inch pipeline to be constructed through intervening cities of Seal Beach, Westminster, and Huntington Beach in public rights of way, and traversing through portions of unincorporated Orange County and rights of way under the jurisdiction of the California Department of Transportation, the Orange County Flood Control District, and the Armed Forces Reserve Center in the City of Los Alamitos, to serve a residential development to be constructed by Hearthside Homes (Developer) in unincorporated territory known as the Bolsa Chica Mesa (Mesa); and (2) to operate, manage, and control a wastewater collection system in the same residential development.  Commission staff and their consultant prepared a Final Supplemental Environmental Impact Report studying SCWC’s proposed project, and this decision certifies that document.

2. Statement of Facts

2.1. The Applicant

SCWC is a California public utility under the jurisdiction of this Commission providing public utility water services to over 240,000 customers in the state through 41 separate systems in ten counties.  SCWC obtains its water from: (1) the Colorado River and the State Water Project, and (2) local groundwater from the Santa Ana River Groundwater Basin obtained through 27 wells.  The SCWC West Orange County System has 36,241 gallons per minute (gpm) of water flow available from all sources to meet maximum day demand.  At present, this system has an approximate available surplus of 5,979 gpm.  The Mesa project’s total flow requirement for domestic and fire flow protection is estimated to be 4,040 gpm.

Apart from its public utility water services, SCWC also operates two wastewater treatment plants in California.  One is at the Naval Air Facility Station in El Centro and the second is at the City of Calipatria.  In those latter two activities, SCWC employs 12 persons.

2.2. The Applications

2.2.1. A.99-11-003

Pursuant to provisions of Public Utilities Code Section 1001, SCWC seeks from the Commission a CPCN authorizing SCWC to extend the service territory of its West Orange County District to include a noncontiguous residential community to be located on the Mesa segment of the Bolsa Chica in an unincorporated area of Orange County; authorization to construct a 6.75-mile water transmission pipeline to interconnect the District to the Mesa community development; authorization to file a new tariff map to reflect this noncontiguous extension of its service territory; authorization to charge such rates and tariffs in the Mesa project as are in effect in SCWC’s West Orange County District; and authorization to treat the water facilities as contributed plant not in rate base.

2.2.2. A.99-11-015

Pursuant to provisions of Public Utilities Code Section 1001, SCWC seeks from the Commission a CPCN authorizing SCWC to provide wastewater service to the Mesa community development; authorization to file a tariff map reflecting the provision of wastewater service to the development; and authorization to apply certain rates and tariffs in the development as set forth in the application.

2.3. The Protests

Timely protests were filed by the City of Huntington Beach (the City), the Bolsa Chica Land Trust (Land Trust), and the Ratepayer Representation Branch of the Water Division (RRB).

3. Background History

In the unincorporated portion of northwestern Orange County there is an approximate 1600-acre area known as the Bolsa Chica.  Bolsa Chica is bounded to the north, east, and south by the City of Huntington Beach (the City), and to the southwest by the Pacific Coast Highway and the Pacific Ocean.  The Bolsa Chica embraces three general areas:  the Bolsa Chica Mesa (the Mesa); the considerable larger area of the Bolsa Chica lowlands (Bolsa Chica wetlands) and the Huntington Mesa.  The entire Bolsa Chica lies entirely within the Coastal Zone (as defined by the California Coastal Act), and therefore is subject to the land use planning and regulatory jurisdiction of both Orange County and the California Coastal Commission.  Orange County land use regulation is done in accord with the County’s General Plan.

In 1979, Signal Landmark owned the Bolsa Chica area, and began working through the County jurisdiction for entitlement to develop the area.  By early 1986, a land use plan for Bolsa Chica was proposed and certified by the Coastal Commission.  It provided for 5,700 residential units and a marina-commercial complex.  But local opposition formed, leading in 1988 to formation of a Bolsa Chica Planning Coalition.  The Coalition included State, County, and City representatives, the landowner, and a local environmental group, Amigos de Bolsa Chica (Amigos).  The purpose in forming the Coalition was to facilitate negotiation of a revised land use plan for the Bolsa Chica.

Some conflicts were resolved and a concept plan adopted which substantially reduced residential development.  By mid-1990, the City and the County signed a Memorandum of Agreement, with the City to be the lead agency to process a new Local Coastal Plan (LCP) and an Environmental Impact Statement/Environmental Impact Report (EIS/EIR).  The City took three years in planning studies and drafting EIS/EIRs for the project.  Despite the wide public input, when the City finally released its draft EIS/EIR, it drew wide criticism.  New opposition groups formed.  An organization called the Bolsa Chica Land Trust organized to advocate public acquisition of the Bolsa Chica.  The City decided its land use plan should be changed, and the Coalition broke‑up when the City left the Coalition.

In view of the City’s changed view on development of the Bolsa Chica, the breakup of the Coalition, and processing delays by the City, the Koll Real Estate Group (KREG), then the project Developer for Signal Landmark,
 determined to exercise its right to process its entitlement requests through the County.  The County-City Memorandum of Agreement was cancelled, and the County assumed the lead agency role for development of the Bolsa Chica under the California Environmental Quality Act (CEQA).  Late in 1993, the County issued a draft EIR following the land use plan for Bolsa Chica that earlier had been devised by the now defunct Coalition.  The draft EIR was revised following public comment and recirculated.  The draft EIR provided two alternatives: one provided for 2,500 residential units on the Mesa and 800 units on the lowlands; the second alternative limited residential development to the 2,500 units on the Mesa.

The County Planning Commission following public comment approved the first plan as the LCP for Bolsa Mesa.  In April 1995, over objections from the City, the County Supervisors approved a development agreement with the Developer.

In January 1996, after public hearings, the Coastal Commission approved the County’s LCP for Bolsa Chica with suggested modifications.  In March 1996, in response to a legal challenge from the Land Trust and other groups to the County’s adoption of the Bolsa Chica LCP draft EIR, the Superior Court ordered the County to prepare a revised draft EIR so as to reflect a more stable project description, and then to recirculate the revised draft EIR.  In June 1996, the County did this.  After this was recirculated, the County Supervisors ratified the suggested Coastal Commission modifications and adopted a Final EIR.  The Superior Court in 1996 found that the County had complied with its earlier order by recirculating the draft EIR.  The Land Trust group appealed in September 1996, and their appeal was rejected by the Court of Appeals in June 1998.

Back in March of 1996, the Land Trust and other community groups also challenged the Coastal Commission’s January 1996 approval of the County’s LCP for the Bolsa Chica.  The Commission approval had included residential development on the wetlands (800 units), the filling of Warner Pond, and relocation of a raptor habitat eucalyptus grove.  The Superior Court on August 7, 1997 found against the Commission’s approvals as to the wetland development and filling of Warner Pond, but rejected the Land Trust claim that relocation of the eucalyptus grove would result in a significant impact or that there was an inadequate buffer zone.  The Coastal Commission modified its LCP accordingly, eliminating wetland residential development and filling of Warner Pond, and again approved the LCP.  Various appeals followed, leading to a Court of Appeals decision on April 16, 1999 that, while upholding the Coastal Commission’s previous approval of the LCP in all practical aspects except as to the preservation and protection of the raptor habitat eucalyptus grove, ordered Superior Court to remand the Bolsa Chica LCP to the Coastal Commission.  Superior Court on June 25, 1999 ordered the Coastal Commission to reconsider the LCP in its entirety, and to conduct a full public hearing on any LCP it proposes before again approving the LCP.

While these Court decisions have no material impact on the design, construction or operation of the proposed pipeline, the area of the Mesa project may require some modifications, particularly as it relates to the area near the eucalyptus grove.  This could result in minor relocations of water distribution and sewage collection lines in the project itself.

The LCP is conterminous with the area of the Bolsa Chica Planned Community.  That portion of the Planned Community that the Developer projects for residential purposes is the northerly subarea of Bolsa Chica, approximately 230 acres referred to as the “Mesa.”  The Mesa consists primarily of grasslands ranging in elevation from 7 to 57 feet mean sea level.  The Developer plans approximately 1,235 lots, with the development to be primarily of single family detached homes and a limited number of townhouses.

The Mesa, while in the City’s sphere of influence, lies entirely in the unincorporated area of the County.  In these unincorporated areas of Orange County, the County provides police and fire protection services for any developments, but it does not provide water and sewer services.  Typically, water and sewer services are provided either by adjacent cities or by special districts.  In the situation present here, the principal alternatives open to the Developer to obtain water and sewer services were either to contract with an adjacent city, or form its own service entity.  The adjacent city here was Huntington Beach.

To explore the possibility of obtaining water from the City, in June of 1996 the Developer met with the City Administrator.  As inducements the range of discussion included the Developer providing certain capital infrastructure improvements to the City’s water system as well as per unit contributions based upon the number of proposed units the Developer would build on the Mesa. The Council asked its City Administrator to provide a process for discussions and possible negotiations with the Developer.  The City Council wanted the fiscal impacts to the City to be considered in the process.

In the April 1997 meeting, the City Council determined not to accept the Developer’s 1996 water proposals, but agreed to evaluate any new water proposals if proffered.  The Council also voted to continue negotiations on library, police, sewer, and traffic agreements.

In the same month (April of 1997), the Developer submitted a comprehensive concept proposal regarding City delivery of public services to the Developer’s Mesa project.  The water component of that proposal (making use of an earlier study by the City) noted the City’s need for a reservoir in the vicinity of the Mesa to correct the City’s existing pressure problems, and proposed to build and lease a 9-million gallon reservoir site to the City at a dollar a year with the property to pass to the City in ten years.  The Developer would contribute $8.75 million of the cost in exchange for the City providing, operating, and maintaining water and sewer facilities to the Mesa development.  Other portions of the package deal addressed fiscal benefits relating on fire and emergency medical services, law enforcement and library services.  The Developer observed that there had been two years of discussion regarding City provision of services to the Mesa project, and asked for some resolution on the issues.

During the summer of 1997, the Developer also explored with the City of Westminster the possibility of that city furnishing water to the Mesa project.  A written proposal was submitted whereby the Developer would provide funding to enable Westminster to make capital improvements to that city’s water system in exchange for Westminster furnishing water.  In October of 1997, in the face of strong opposition from the Land Trust, the Westminster City Council voted to reject the Developer’s proposal.

Well cognizant of the depth of continuing opposition to any development on the Mesa from local groups such as the Land Trust, Amigos, Surf Rider Foundation, Huntington Beach Tomorrow and others, and seeking to explore all alternatives, the Developer had also entered negotiations with Southern California Water Company.  This led to a March 1997 agreement for SCWC to provide water through a transmission pipeline from existing sources in SCWC’s West Orange County System, to the project.  SCWC would also be responsible for operation and maintenance of the on-site distribution system, and for provision of on-site wastewater services.

Meanwhile, in the October, 1997, the City’s Administrator informed the Developer that he would not recommend that the City serve water to the Mesa development unless the Developer would agree to annex the Mesa into the City.

Annexation, according to the Developer, presents significant legal, process and timing challenges.  Hearthside, the present Developer, and its predecessors have been engaged in a lengthy land use approval processes, and in land use litigation with local activist organizations. According to the Developer, throughout these processes the City has taken positions on a variety of matters affecting the property that the Developer construes as being in opposition to development of the Mesa, and sympathetic to delay.

The Developer had obtained a Development Agreement with the County on April 18, 1995 that is valid for 15 years with respect to its development of the Mesa.  As an undeveloped area under the County’s jurisdiction, this Development Agreement provides the Developer with certain land-use entitlements.
  Hearthside’s concern regarding any annexation was that the Developer’s entitlements would then be jeopardized by protraction of the annexation process on the part of the City, and by the virtual certain attendant litigation that would result, designed to delay and/or limit project implementation and prevent ultimate project build‑out.

Trying to move the project along, the Developer was proceeding with SCWC.
  But when SCWC’s engineering contractor approached the City with preliminary plans relating to construction of the interconnecting 18-inch pipeline in the City, the City responded that legally it could not proceed unless SCWC first secured a CPCN from the California Public Utilities Commission (PUC), and that an environmental assessment on the pipeline would be required.

The City Council, at its December 15, 1997 meeting, had asked its staff for an updated report on the Bolsa Chica to include water and other services and any EIR requirements for the proposed pipeline.  At its January 20, 1998 council meeting, this report update was received, and the City Administrator was then directed to return with a cost-benefit analysis of annexation.  He was also to obtain from the Developer a written statement regarding the Developer’s receptiveness to annexation.

The City next hired a small team of outside consultants to work with the City’s departments and staff to prepare a report analyzing the fiscal impacts to the city of annexing the Bolsa Chica unincorporated area.  Three scenarios were initially examined, using a four-year horizon (consistent with the Developer’s four-year build out plan).  The three assumed there would be development on the Mesa segment of the Bolsa Chica.  The scenarios were: (1) annexation prior to development; (2) development without annexation; and (3) annexation after development.

A draft report was publicly issued on July 29, 1998.  Following public workshops (August 28, 1998, September 24, 1998, and November 30, 1998) revisions were made and a fourth scenario was added (annexation without 

development).  The report on the fiscal trend that would result from annexation showed that annexation in every case would produce a fiscal benefit to the City.

The Developer felt that negotiations had come to a standstill.  With the City’s staff precluded from discussing provision of water and sewer services to the Mesa project, the Developer felt that the City was deliberately delaying any final response.  In the Developer’s opinion there appeared to be no other presently available water and sewer services than those offered through SCWC.  And this ultimate opinion led to the contract with SCWC and SCWC’s application to the Commission.

4. Rule 6.1 Aspects

As relevant to proceedings filed on or after January 1, 1998, Rule 6.1 of the Commission’s Rules of Practice and Procedure requires that the Commission preliminarily determine the category of the proceeding and whether or not a hearing is indicated.

By Resolution ALJ 176-3003 dated November 19, 1998 (A.98-11-003) and Resolution ALJ 176-3004 dated December 3, 1998 (A.98-11-015), the Commission preliminarily categorized these proceedings as being ratesetting and preliminarily determined that a hearing was necessary.

5. Procedural History

5.1. The February 25, 1999 Prehearing Conference (PHC)

A duly noticed PHC was held in San Francisco on February 25, 1999 before Assigned Commissioner Henry M. Duque and Administrative Law Judge (ALJ) John B. Weiss.

On February 19, 1999 the City had filed a PHC statement wherein it recognized that the Developer’s need to resolve the water and sewer issues was time sensitive, but also stated its view that local resolution of annexation issues could resolve the water/sewer issues without the PUC.  In support of this view, the PHC statement noted that on January 19, 1999, a Council subcommittee had approved an annexation study (commissioned a year earlier with a first draft issued July 1998), and that the full City Council would consider the study’s recommendations on February 22, 1999 to develop an annexation strategy with negotiation parameters.
  The PHC statement asked for a 60-day continuance of the PHC after which the City would report its progress.

The City did not respond at the February 23, 1999 PHC to the Commissioner’s PHC notice posing four questions.
  The ALJ during the PHC, with the approval of the Commissioner, stated that if the City was unequivocally willing and able to serve with no further delay, its proposal to serve would be heard as an alternative to SCWC’s request for a CPCN in an Evidentiary Hearing (EH) which the ALJ was scheduling.  The ALJ noted that the Commission was constrained to render a decision on the SCWC application within 18 months; that the issue before the Commission was not “annexation,” but whether SCWC should be authorized to serve, and our proceeding would go forward without delay.  Should the parties reach a pre-annexation agreement providing for City service, the Commission proceeding could be aborted at any time by the Applicant.  A second PHC was scheduled for April 22, 1999 providing negotiation opportunity, but an EH schedule was also tentatively established.

5.2. The Resulting Scoping Memo

Following the February 25 PHC, the Assigned Commissioner issued his Scoping Memo and Ruling pursuant to Rule 6.3 of the Commission’s Rules of Practice and Procedure.  The Memo and Ruling affirmed the ratemaking categorization of the proceedings, designated ALJ Weiss as the principal hearing officer, adopted the timetable schedule discussed in the PHC, and set forth the scope of the proceeding.

5.3. The April 22, 1999 2nd PHC

As scheduled, the 2nd PHC was held in San Francisco before Commissioner Duque and ALJ Weiss.  Both the City and the Developer reported on their negotiations.

Negotiation meetings had been held on March 4, 11, 18, and 25, 1999 and on April 1 and 15, 1999.  At the last meeting, the City’s staff and the Developer agreed upon a list of “deal points” for a draft pre-annexation agreement.  Its staff was to present the Council a proposed draft pre-annexation agreement, but not until June 28, 1999.

The Developer noted (1) a continuing May 1997 Council Resolution to support public purchase of the Developer’s property for open space, and (2) a March 29, 1999 Council majority directive to its staff that as a condition to annexation, the Developer must agree to sell its property for public open space.  The Developer concluded that good faith of the city’s staff notwithstanding, it saw no reasonable expectation of any pre-annexation agreement.  In view of the certain litigation challenges that would attend any agreement, the Developer asserted it will not agree to annexation until its development is actually built.  Finally, the Developer observed that it was committed to pay $500,000 to SCWC should SCWC not be the service provider.  The parties did agree to continue negotiations.

Minor scheduling adjustments were made and affirmed by the Assigned Commissioner on April 26, 1999 in an Addendum Ruling to this Scoping Memo.

5.4. The August 23, 1999 EH

The scheduled EH was held in San Francisco on August 23, 1999 before ALJ Weiss (a City request for a delay having been denied).
  As ordered by the Commissioner’s Scoping Memo, prepared testimony had been submitted on August 4, 1999 and rebuttal prepared testimony on August 18, 1999.

The applicant utility’s testimony and evidence was introduced by Patrick R. Scanlon, District Manager of SCWC’s Orange County District.  The Developer’s testimony and evidence was introduced by Lucy Dunn, Executive Vice President of Hearthside Homes.

The City’s testimony and evidence was introduced by Thomas A. Rulla, Principal Civil Engineer in the City’s Public Works Department, Dennis E. MacLain, Water Resources Consultant and the City’s Interim Water Operations Manager, and Laurie J. McKinley, Principal Partner, McKinley Nielsen Associates, public policy and governmental affairs consultants.

The RRB introduced no witnesses but did provide a staff report and brief and participated in cross‑examination.

5.5. Briefing

Concurrent Closing and Reply Briefs were submitted, respectively, on September 8, 1999 and September 22, 1999.  The proceeding was submitted for decision on September 22, 1999.

5.6. Oral Argument

Pursuant to timely written request, an ALJ Ruling set oral argument before a quorum of the Commission for May 2, 2000.  SCWC, Hearthside, the City, and the Land Trust presented oral argument to Commissioners Duque, Bilas, Neeper, and Wood as scheduled.

6. The Environmental Review Process

In late 1993, following dissolution of the Coalition, the County released a draft EIR for its local coastal program applicable to the Bolsa Chica.  This was subsequently revised and ultimately resulted in the “1996 Recirculated Draft Environmental Impact Report for Bolsa Chica Local Coastal Program (County of Orange 1996).”  The on-site water distribution and sewer collection systems were subjected to environmental review in that document, and the facilities described in that EIR remain basically the same.  However, that EIR contemplated the City as the water supplier, but acknowledged that other alternatives would be pursued if a service agreement could not be executed with the City.  As the present application is for a water transmission line to connect SCWC’s West Orange County System to the Developer’s Mesa project, a proposal not contemplated or examined in the previous 1996 EIR, a supplemental environmental review is now required pursuant to the CEQA (Section 21000 et seq. of the California Public Resources Code) and in accordance with the Guidelines for the Implementation of the CEQA (Section 15000 et seq. of the California Code of Regulations).  The Guidelines stipulate that an EIR must be prepared for any project that may have a significant impact on the environment.  The transmission line under consideration is a “project” as defined by Section 15180 of the Guidelines.  Upon initial review the Commission determined that the proposed project may have a significant adverse impact on the environment and the preparation of an EIR was required.

As the public agency with the principal responsibility for authorizing the water transmission pipeline project that may have an adverse environmental impact, the Commission is the Lead Agency under CEQA for the project.  Section 15163 of the CEQA Guidelines indicates that a supplement to an EIR is prepared to augment a previously certified EIR when substantial changes under which a project is undertaken necessitate changes to the EIR because new significant environmental effects are involved.  A supplement to an EIR need contain only the information necessary to make the previous EIR adequate for the revised project, but has the same notice and review requirements as other EIRs, and may be circulated by itself without recirculating the final previous EIR.  The Supplemental EIR here is intended to supplement the 1996 Recirculated Draft Environmental Impact Report for Bolsa Chica Local Coastal Program (County of Orange 1996).  It was prepared to evaluate the proposed water transmission pipeline and changes in management of the on-site water and wastewater facilities.  It is not intended to re-evaluate any components of the Mesa project previously examined in the 1996 Recirculated Draft Environmental Impact Report for Bolsa Chica Local Coastal Program (Count of Orange 1996).

The process of preparing the Final Supplemental Environmental Impact Report (SEIR) included the following steps, which offered numerous opportunities for public involvement.

· An Initial Study was prepared in July of 1999 that identified potentially significant environmental impacts that could result from construction and operation of the Proposed Project.  Based on the findings of the Initial Study, the Commission determined that an SEIR was required.  The SEIR supplements the 1996 Recirculated Draft Environmental Impact Report for the Bolsa Chica Local Coastal Program (SCH# 93-071064) that was certified by the County of Orange.

· A Notice of Preparation (NOP) for the SEIR was distributed on July 8, 1999, to cities along the proposed route and the alternatives proposed by SCWC, as well as to potentially affected public agencies, organizations known to have an interest in the Proposed Project, and the State Clearinghouse.  The Initial Study was attached to the Notice of Preparation.

· Notices of public Scoping Meetings were published in four newspapers:  The Orange County Register (July 15, 1999); The Huntington Beach Independent (July 15 and 22, 1999); The Westminster Journal (July 15, 1999); and The Seal Beach News Enterprise (July 15, 1999).  In addition to providing notice of the meetings in the NOP, meeting notices were mailed to over 500 owners of property adjacent to the proposed water transmission line route and to potentially interested groups and organizations.

· Public Scoping Meetings were held on July 22 and 23, 1999, in Seal Beach and Huntington Beach, respectively.

· A project website and an information and comment telephone line were established to provide updated information regarding the Proposed Project and the CPUC environmental review process.  In addition, a dedicated e‑mail address was established for use by the members of the public to provide information and comments to the CPUC.

· On December 6, 1999, copies of the Draft SEIR and Notice of Completion were delivered to Parties to the proceeding, Responsible Agencies, other affected public agencies, interested organizations, and the State Clearinghouse.  In addition, a Notice of Completion, with information on where the Draft SEIR was available for review, was mailed to over 350 organizations and individuals. 

· The Draft SEIR was sent to two public libraries to be made available for public review -- the Huntington Beach Central Library and the Westminster Library.  In addition, the Draft SEIR was made available on the project website.

· A 45-day comment period was established for public review of the environmental document from December 7, 1999, through January 20, 2000.

· A Public Information Meeting was held on January 6, 2000, in Huntington Beach to present to the public information contained in the Draft SEIR.  In addition to being announced in the Notice of Completion accompanying the Draft SEIR, notice of this meeting (and the availability of the Draft SEIR) was published in the Huntington Beach Independent (December 9 and 16, 1999), the Seal Beach News Enterprise (December 8 and 15, 1999), and the Westminster Herald (December 9 and 16, 1999).

· On January 21, 2000, a Public Participation Hearing (PPH) was convened in Huntington Beach by the assigned Administrative Law Judge.  Notice of the PPH was mailed to over 350 organizations and individuals, including parties to the proceeding, responsible agencies, other affected public agencies, and interested organizations and individuals.  Legal notice of the PPH was published in the Orange County Register  (January 16, 2000), the Seal Beach News Enterprise (January 19, 2000), and the Huntington Beach Independent (January 20, 2000).

· The Final SEIR was filed with the Commission’s Docket Office on February 11, 2000.  The Final SEIR includes responses to 19 sets of written comments and 10 speakers who attended the PPH.

The Final SEIR must be certified by the lead agency under CEQA before a project may be approved.  Certification consists of two steps.  First, the agency must conclude that the document has been completed in compliance with CEQA, and second, the agency must have reviewed and considered the SEIR prior to approving the project.  Additionally, the lead agency must find that the Final SEIR reflects its independent judgment (Pub. Res. Code Section 21082.1(c)(3).)

The Commission is designated as lead agency under CEQA and as such has had the responsibility to prepare the SEIR.

7. Discussion

7.1. Project Considerations

SCWC proposes to extend its West Orange County System’s service territory to include the noncontiguous territory of the Developer’s Mesa project, construct an interconnecting 6.75-mile, 18-inch water transmission pipeline (A.99-11-003), and provide wastewater services to the Mesa project (A.99‑11‑015). Public Utilities Code Section 1001 provides that before making such an extension or beginning such construction, or providing such services, SCWC must first obtain from the Commission a Certificate of Public Convenience and Necessity (CPCN).

In order for the Commission to grant a CPCN, it must be reasonably assured that there is a public need for the services or facility; that the applicant possesses the resources, technical competence, and operational experience to provide the service and to construct the facility required; and that granting a CPCN would be in the public interest.
  In addition, where a claim is made that better alternative service is available, it is incumbent upon an applicant to rebut that claim or otherwise respond to it.

That there would be a need for water and sewer services when the Developer’s Mesa project is started is obvious.  However, the question before this Commission is whether SCWC – as opposed to another water and sewer provider – should be granted a CPCN to meet that need and whether SCWC satisfactorily rebuts the claim that a better alternative service provider is available.  SCWC claims that it has an adequate and reliable water supply available, sound plans for the design and construction of the interconnecting pipeline, the proven resources, technical competence, and operational experience to manage, operate, and maintain the water and sewer systems proposed for the Developer’s Mesa project.  In addition SCWC asserts that it proposes fair and reasonable rates.  SCWC also asserts that the record in this consolidated proceeding demonstrates that SCWC is the only provider presently “ready, willing and able” to provide the services.

On the other hand, the City asserts that it is the logical and natural service provider for the Mesa project. The City also contends that the Mesa, while located in the unincorporated part of the County, is also within the City’s sphere of influence. The City’s evidence shows that the City has adequate and reliable water sources as well as the technical competence and operational experience to provide water and sewer services to the Mesa project.  Were it to provide the water service, only 0.5 miles of paved roads would be temporarily disrupted, rather than the 7.5 miles if SCWC serves.  As the City does not charge for sewer service, its total rate package charge would be about 6/7ths of the SCWC’s average proposed rates for the combined services.
 The City asks that SCWC’S application be denied. 

The Developer does not deny that the City is both “ready and able” to provide both water and sewer services to its Mesa project.  Indeed, earlier it sought to contract with the City for these services.  Subsequently, the Developer and the City’s staff work toward a mutually acceptable pre-annexation proposal, including $12 to $15 million in public benefits for the City, and including mutually agreed upon “deal points.” The City Council in June 1999 rejected the proposal and ordered additional negotiations.  The Council wanted to keep its options open with regard to the Appeal Court-ordered remand of the LCP back to the Coastal Commission.  

Nevertheless the Developer advances the theory that the City is motivated by a desire to see no development and is acting to delay the commencement of construction.  The Developer asserts these actions have jeopardized the Developer’s land entitlements obtained from the county.  Because it is suspicious of the City, the Developer is especially hesitant to consider annexation, which the City had included as part of its proposal to supply water in Bolsa Chica. Under annexation, the City would assume the lead role in regulating development and permit issuance, which the Developer maintains is a powerful mechanism and ultimately determines whether a project gets built.  If the City did not support the development, the Developer asserts that the City could delay processing, and approvals could be overly conditioned.  Accordingly, the Developer has insisted on obtaining enforceable guarantees from the City, without which the Developer contends it will not assume the risk of annexation.  The Developer concludes from this line of reasoning that while the City is “able” it is neither “ready nor willing” to provide service or facilitate the Mesa project.  Thus, the Developer asserts SCWC is the only viable alternative.

If we grant SCWC a CPCN, we will effectively determine who serves water in the development.  Thus, the Applicant and the Developer are effectively urging us to intervene in ongoing negotiations and to intervene in processes principally under local government jurisdiction.  While the Commission has the authority to intervene in local governmental processes
 , we do not do so lightly.  Issues of land use and development are intrinsically local issues. Questions of public utility infrastructure fall under the Commission’s jurisdiction.  This case represents the nexus between land use and utility infrastructure.  At face value, our decision to deny or approve the Applicant’s project affects only the Developer’s ability to proceed, but in reality our decision also affects the City’s ability to negotiate an appropriate agreement regarding water service and an annexation agreement which reflects the interests of neighboring residents.    

Given the surrounding circumstances and the strong sentiments expressed by local residents, local elected officials, the Applicant and the Developer, and protestors, we believe that three criteria should be applied to this specific case to determine if it is appropriate for the Commission to issue a CPCN the clear effect of which will be to deny the City the opportunity to pursue its goals.  In this light it must be remembered that SCWC is not the only potential source of water and that a claim has been made by the City that it is a better alternative source of water.  First, the Applicant must demonstrate that the other party in the negotiation process has either refused to negotiate or the other party has stalled sufficiently to be equivalent to a refusal to negotiate.  Second, the Commission’s intervention must be shown to further the public interest.  Third, the Commission must be shown to have jurisdiction to intervene, as requested by the applicant.  These criteria are not intended to be broadly applied to other requests for intervention; rather the criteria are developed based on the facts specific to this case.  Once these criteria are met, the Commission will have a sufficient factual record to determine if intervention in local governmental processes promotes the public interest in this specific case.  However, it is entirely possible that all the facts suggest that the Commission should intervene in local governmental process, but  based on public interest factors unrelated to intervention, the Commission could decide to reject a CPCN request.  

We address these criteria in order.  The Applicant and the Developer assert that while the City is able to provide water and sewer services, it is not willing or ready to provide those services.  According to the Developer substantial evidence exists to demonstrate the City’s unwillingness.  The Developer’s case relies heavily upon opinions expressed by individual city council members that the project should not be constructed.  As with our own Commission, views expressed by individual council members are neither binding nor reflective of the whole city council or of the City.  Rather, the opinions expressed by individual council members are a natural result of a process that is open to public scrutiny and a process in which any individual may take part.  On June 28, 1999, the City Council unanimously voted to have staff continue to negotiate a pre-annexation agreement.  We take this as evidence of the City’s desire to provide water and sewer services to the development.

The Developer asserts that the city council’s failure to adopt a resolution stating an unequivocal willingness to provide water and sewer services is evidence of the City’s desire not to serve the Developer or is evidence that the City is unable to serve due to political pressure.  In our opinion, the city council’s actions reflect an ongoing negotiation process over an extremely controversial development.

At the core of the Developer’s argument is an assumption that demonstrating the City’s unwillingness to agree to terms in a negotiation is the equivalent to the City refusing to provide water or is equivalent to the City stating its unwillingness to serve.  It is the extremely rare commercial negotiation in which a party asserts unequivocally that it will enter into a contract with another party.  In most negotiations, parties express an interest in contracting, but always reserve the right to refuse terms offered by the other party.  The Developer also asserts that its repeated attempts over several years to reach agreement with the City demonstrate an unwillingness to serve by the City.  Similar to its desire to have the City unequivocally offer service, the Developer may be unrealistic about either the time it takes to negotiate a pre-annexation agreement or may have unrealistic expectations about the terms of that agreement.  The Developer has not presented evidence that satisfies us that the City is, in fact, stalling.

Therefore, this Commission determines that it would be premature to conclude that the City of Huntington Beach is not “ready, willing and able” to provide water and sewer services to the Developer.  And the Applicant has not satisfactorily responded to the claim that better alternative service is available.  As explained more fully below, we will allow the applicant to submit another CPCN request if the facts merit it.

The second criterion requires the applicant to demonstrate that approving the request is in the public interest.  In its application, SCWC asserts that the public interest is best served by providing water to the project and by having SCWC provide the services.  SCWC premises its assertion upon the fact that it is the only entity “ready, willing and able” to provide the water and sewer services requested.  Our analysis indicates it is premature to reach conclusions about the City’s ability and willingness to serve Bolsa Chica.  Therefore, the Commission cannot evaluate whether it would be in the public interest for this Commission to intervene in the ongoing negotiations between the Developer and the City.

The third criterion requires that the requested actions be within our jurisdictional authority.  The Commission as a matter of regular business approves CPCN requests to serve new or planned communities.  We determine that SCWC’s request, if it meets the other two criteria, could be granted within the jurisdictional authority provided to us by the state legislature. 

At this time, we do not conclude that the City of Huntington Beach is unwilling to provide the requested services.  The evidence presented by the Developer and SCWC demonstrate the tough decisions faced by the City, but do not demonstrate a failure of the negotiation process that the City and the Developer have entered into.  We do not find sufficient evidence for us to interfere with the legitimate governmental processes of the City of Huntington Beach.  Likewise, if all other things are equal between SCWC and the City as potential providers, we not only have an interest in promoting the environmentally superior option identified in our environmental review, but we are obligated to do so.  It would be inconsistent with Section 21002 of the Public Resources Code for the Commission to approve the proposed project  “if there are feasible alternatives or feasible mitigation measures available which would substantially lessen the significant environment effects” of the project.  (See also CEQA Guidelines §§15002(a)(3); 15021(a)(2).  

We do understand that in a relatively short time, the Developer needs to secure a water source for the project to be built.  Therefore, we will dismiss the application without prejudice.  This will allow SCWC to file another application to provide water and sewer services to Bolsa Chica.  In any subsequent application, we expect SCWC and/or the Developer to provide substantial evidence that demonstrates the City’s unwillingness to serve, that it is in the public interest to approve the project, and that the project is within our authority.  The evidence submitted should not be primarily based upon opinions expressed by elected officials nor should it be primarily based on implied motives or actions of the City.

7.2. Environmental Considerations

7.2.1. Draft SEIR

The first step in the process of preparing a Final SEIR is the preparation of a Draft SEIR.  The Draft SEIR in this instance was prepared by an independent environmental consultant under the supervision and direction of the Energy Division, and was distributed on December 6, 1999, for public review.  It includes the analysis of four alternatives (plus the No Project Alternative) to the proponent’s Proposed Project and identifies over 30 mitigation measures to avoid or minimize impacts.

7.2.1.1. Public Comments and Input

Public comments on the Draft SEIR were solicited through its distribution, as well as through an Informational Meeting held on January 6, 2000, and a PPH conducted on January 21, 2000.  The latter two meetings were held in Huntington Beach.  Written comments were accepted through January 20, 2000.  The Commission received 19 sets of written comments and 10 people commented verbally at the PPH.

7.2.2. Final SEIR

The Final SEIR was filed with the Commission’s Docket Office on February 11, 2000.  The Final SEIR consists of the Draft SEIR, with minor revisions in response to comments and other information received by the Commission, plus the actual comments received on the Draft SEIR along with responses to these comments.

7.2.2.1. Alternatives Screening Process

CEQA requires an EIR to evaluate alternatives to a proposed project (Guidelines § 15126(d)).  As part of the preparation of the SEIR, a number of alternatives were studied that could meet most of SCWC’s project objectives.  The alternatives evaluation process focused on finding alternatives that (1) were feasible, (2) would substantially avoid or lessen the Proposed Project’s significant environmental effects, and (3) would attain most of SCWC’s basic project objectives.  The assessment of feasibility was directed toward reverse reason, that is, an attempt was made to identify anything about the alternative that would not be feasible on technical or regulatory grounds.  The alternatives analysis addresses two types of alternate projects:  (1) alternate pipeline routes for the SCWC water transmission line; and (2) possible alternative water providers.

7.2.2.2. Alternatives Eliminated from Full Consideration

Five alternatives were evaluated and determined to be either infeasible or not having environmental benefits over the Proposed Project.  The eliminated alternatives included a variety of other pipeline routes as well as the installation of new groundwater wells on Bolsa Chica Mesa.  The rationale for eliminating each of these alternatives is explained in detail in Section D.1.4 of the Final SEIR.

7.2.2.3. Alternatives Evaluated in the SEIR

Four alternatives were described and evaluated in the SIER that were judged to be capable of satisfying SCWC’s basic project objectives and having some potential to reduce the impacts of the Proposed Project.  Two of these alternatives involved alternate pipeline routes; two involved alternative water providers.  In addition to the No Project Alternative, the following alternatives were evaluated in the Final SEIR:  (1) Connection to the City of Huntington Beach Water System; (2) Anaheim-Barber City Channel Diagonal (Rancho Road); (3) Springdale Street/Graham Street; and (4) North Seal Beach Wellfields.

7.2.2.4. Environmentally Superior Alternative

The Final SEIR identifies Connection to the City of Huntington Beach Water System as the environmentally superior alternative.  This alternative was selected because it would have substantially reduced environmental impacts compared to both the Proposed Project and the other project alternatives, which each involve construction of a significantly longer water transmission line.  The environmentally superior alternative would involve  construction of an underground pipeline connection to the City’s water main in Warner Avenue, approximately one-third of a mile from the proposed reservoir on the Bolsa Chica Planned Community site.

With respect to the other two project alternatives, the types of environmental impacts associated with these alternatives are largely similar to each other and to the Proposed Project, although the impacts differ slightly in magnitude.  The basic impacts shared by these alternatives include disruption of local traffic due to construction activities in public streets, air quality and noise impacts, and various other construction-related impacts.  As the Proposed Project is more direct and offers the least amount of construction in public street rights-of-way and has relatively fewer sensitive land uses along its route, the Proposed Project is preferred over the two remaining “non-superior” alternatives.

Notwithstanding the Proposed Project’s advantages over the two remaining “non-superior” alternatives, we have identified connection to the City of Huntington Beach as the environmentally superior alternative.  The SEIR, in subsection D.2.1, found the connection to the City of Huntington to be feasible “from a technical and regulatory standpoint.” As the Commission stated in response to comments on the draft SEIR submitted by O’Melveny & Myers on behalf of SCWC, “[T]he scoping memorandum prepared by the CPUC Administrative Law Judge (dated March 16, 1999.) specifically identified the prospect of the City providing water service as an issue to be addressed in the CPCN proceeding.”  (SEIR, p. J-144.)  The issues has now been addressed, and with the significantly more developed administrative record before us, we find that the alternative of connection to the  City of Huntington Beach cannot be considered to be infeasible at this time, as further explained in Section 7.1 above.

7.2.3. Environmental Analysis of the Proposed Project

The Proposed Project and each of the various alternatives have potentially significant adverse impacts that vary in severity and in the ability of mitigation measures to reduce their impacts.  Section C of the Final SEIR describes and examines the environmental impacts associated with the Proposed Project.  The detailed significant environmental impacts of the environmentally superior alternative and the other alternatives considered are presented in Section D of the Final SEIR.  Tables D.5-1 and D.5-2 in the Final SEIR compare the major environmental issues of the alternatives with the Proposed Project.  The mitigation measures for the Proposed Project are discussed in Section C of the Final SEIR.  The Final SEIR includes a Mitigation Monitoring, Compliance, and Reporting Program for the mitigation measures proposed for the project in Section K.  The roles and responsibilities of governmental agencies in implementing and enforcing the adopted mitigation measures are discussed therein.

As described in Sections 7.2.2.1-7.2.2.4, several alternative projects were considered in the SEIR, one of which was found to be environmentally superior to the project proposed by SCWC:  connection to the City of Huntington Beach water system.  Because the Commission is bound by CEQA to select the environmentally superior feasible alternative, and because the Commission believes that the case for “infeasibility” has not yet been made by the Applicant as described in Section 7.1 above, we reject the Proposed Project without prejudice and certify the results of our environmental review pursuant to CEQA.

7.2.4. Adequacy and Certification of the Final SEIR

7.2.4.1. Adequacy of the Final SEIR

The Final SEIR must contain specific information according to CEQA Guidelines, Sections 15122 through 15131.  The various elements of the Final SEIR satisfy these CEQA requirements. The Final SEIR consists of the Draft SEIR with minor revisions in response to comments and other information received.  Section J of the Final SEIR contains the comments received on the Draft SEIR along with responses to these comments.  (Guidelines, Section 15132.)

7.2.4.2. Certification of the Final EIR

The Commission must conclude that the Final SEIR is in compliance with CEQA before finally approving the applications.  The basic purpose is to insure that the environmental document is a comprehensive, accurate, and unbiased tool to be used by the lead agency and other decisionmakers in addressing the merits of the project.  The document should embody “an interdisciplinary approach that will ensure the integrated use of the natural and social sciences and the consideration of qualitative as well as quantitative factors.”  (CEQA Guidelines, Section 15142.)  It must be prepared in a clear format and in plain language. (CEQA Guidelines Sections 15006 (q) and (r); 15120; 15140.)  It must be analytical rather than encyclopedic, and emphasize alternatives over unnecessary description of the project.  (CEQA Guidelines, Sections 15006, 15141; Pub. Res. Code Section 21003(c).)  Most importantly, it must be “organized and written on such a manner that [it] will be meaningful and useful to decisionmakers and the public.”  (Pub. Res. Code Section 21003(b).)

We believe that the Final SEIR meets these tests.  It is a comprehensive, detailed, and complete document that clearly discusses the advantages and disadvantages of the various alternatives compared to the Proposed Project.  We find that the Final SEIR is the competent and comprehensive informational tool that CEQA requires it to be.  The quality of the information therein is such that we are confident of its accuracy.  

Although we deny the application, we do not do so on the basis of the adequacy of the EIR.  The EIR has been completed in compliance with CEQA.  The EIR reflects the Commission’s independent judgment and analysis on the issues addressed by the EIR, and the Commission has reviewed and considered the information on the EIR before issuing this decision on the project.  We will certify the EIR.

Comments on the Proposed Decision

Findings of Fact

1. SCWC is a Class A California public utility within the jurisdiction of the Commission, and provides water and sewer services to communities and governmental entities in the State.

2. Hearthside is the Developer for Signal Landmark, owner of the Mesa segment of the Bolsa Chica which is located in the unincorporated area of Orange County and subject to County and Coastal Commission jurisdiction as to land uses.

3. Hearthside holds entitlements to develop a 1,235 unit planned residential community on the approximate 220 acres of the Mesa pursuant to a 1995 County Bolsa Chica Local Coastal Plan approved by the Coastal Commission in 1996.

4. While the County provides various other services in the unincorporated areas, it does not provide water or sewer services, and Developers in these areas must turn to adjoining cities, districts or public utilities for these services.

5. Local interest groups want the entire Bolsa Chica for open space.

6. State law provides that a city cannot annex unincorporated areas without the consent of the landowners of the area it would annex.

7. Fearing that by annexation before its project is completed, it would suffer loss or diminishment of its County entitlements and administrative delays through City use of its police and permitting powers, thereby further endangering the owner’s considerable financial investment in the project, Hearthside will participate and accept annexation only after the project is built.

8. Hearthside contracted with SCWC for the latter to incorporate the Mesa development project into SCWC’s West Orange County District; construct a 7.5 mile, 18-inch interconnecting water transmission pipeline to the Mesa project, and provide sewer services to the Mesa project.

9. The Mesa project is not contiguous to SCWC’s local district.  SCWC filed the present applications, seeking CPCN authorization for the utility to perform its contracts with the Developer.

10. The City, the Bolsa Chica Land Trust and the RRB filed timely protests to the SCWC applications.

11. Except for the disruptions that would attend construction of an SCWC length of pipeline which could substantially be avoided by City source, there is little difference between the two as service providers.  Both have adequate water available; both would be competent to operate the relatively basic and simple on-site water and sewer systems contemplated; and the rates of both over a term are generally comparable when the City’s lack of a monthly sewer charge is offset by its considerable sewer connection fee.

12. The application is protested by the City of Huntington Beach, which alleges that it is the logical and natural service provider for the Mesa project.

13. The City has adequate and reliable water sources as well as the technical competence and operational experience to provide water and sewer services to the Mesa project.

14. Since the City does not charge for sewer service, its total rate package charge would be about 6/7th of the SCWC’s average proposed rates for the combined services.

15. The Developer does not deny that the City is both “ready and able” to provide both water and sewer services to its Mesa project.

16. Although the Developer and the City’s staff developed a mutually acceptable pre-annexation proposal, the City Council in June 1999, rejected the proposal and ordered additional negotiations.

17. The city council’s actions reflect an ongoing negotiation process over an extremely controversial development.

18. It is unreasonable to expect that in complex negotiations on a controversial issue that a party will promise unequivocally to enter into a contract with another party.

19. The Developer has not presented evidence that satisfies the Commission that the City is, in fact, stalling.

20. It is premature to conclude that the City of Huntington Beach is not “ready, willing and able” to provide water and sewer services to the Developer.

21. The Commission is the lead agency under CEQA with respect to the environmental review of the Project and preparation of the Final SEIR.

22. The Commission has conducted an environmental review of the Project pursuant to CEQA.

23. The Final SEIR consists of the Draft SEIR, revised to incorporate comments received by the Commission from the proponent, agencies, and the public, and the responses to comments.

24. The Final SEIR has been completed in accordance with CEQA Guidelines, Sections 15120 through 15132.

25. The Commission has reviewed and considered the information in the Final SEIR before considering the Project.

26. The Final SEIR identifies connection to the City of Huntington Beach as the environmentally superior alternative to the Proposed Project.

Conclusions of Law

1. In order for the Commission to grant a CPCN, it must be reasonably assured that there is a public need for the services or facility; that the applicant possesses the resources, technical competence, and operational experience to provide the service and to construct the facility required; and that granting a CPCN would be in the public interest.

2. Where a claim is made that better alternative service is available, it is incumbent upon an applicant to rebut that claim or otherwise respond to it.

3. Issues of land use and development are intrinsically local issues.

4. Questions of public utility infrastructure fall under the Commission’s jurisdiction.

5. Views expressed by individual council members are neither binding nor reflective of the whole city council or of the City.

6. The Commission cannot evaluate whether it would be in the public interest for this Commission to intervene in the ongoing negotiations between the Developer and the City.

7. SCWC’s request, if it meets our articulated criteria, could be granted within the jurisdictional authority provided to us by the state legislature.

8. We do not find that this case presents us with sufficient grounds to interfere with the legitimate governmental processes of Huntington Beach.

9. We not only have an interest in promoting the environmentally superior option identified in our environmental review; indeed, we are precluded from approving a project for which an environmentally superior alternative is feasible.

10. The processing of the SEIR in this proceeding complies with the requirements of CEQA.

11. The contents of the Final SEIR comply with the requirements of CEQA and represent the Commission’s independent judgement.

12. The Final SEIR should be certified in accordance with CEQA.

ORDER

IT IS ORDERED that:

1. The application is denied without prejudice, so that  Southern California Water Company may file a new application for the authority sought, as long as the new application addresses each of the criteria set forth in the body of this decision.  Although the Final Supplemental EIR is certified by this decision, any new application shall provide updated environmental information if conditions evaluated in the Final Supplemental EIR change.

2. The Final Supplemental Environmental Impact Report (SEIR) is certified as the EIR for the Project which is the subject of the applications and is certified for use by responsible agencies in considering subsequent approvals for the Project, or for portions thereof.

3. The Executive Director shall file a Notice of Determination for the Project as required by the California Environmental Quality Act and the regulations promulgated pursuant thereto. 

4. Application (A.) 98-11-003 and A.98-11-015 are closed.

This order is effective today.

Dated 




, at San Francisco, California. 

APPENDIX A

The Final Supplemental Environmental Review is available for public inspection at any of the following locations:

Huntington Beach Library 

7111 Talbert Avenue 

Huntington Beach, CA 92648 

Westminster Library 

8180 13th Street 

Westminster, CA 92683 

California Public Utilities Commission 

Central Files

505 Van Ness Avenue

San Francisco, CA 94102

General Information:  (415) 703-2782

California Pubic Utilities Commission (Los Angeles Office)

320 West 4th Street - Suite 500

Los Angeles, CA 90013

General Information: (213) 576-7000

An electronic version of the review is available online at the Commission's Website (http://www.cpuc.ca.gov/Environment/info/aspen/bolsachica/bolsa.htm)
APPENDIX B

SOUTHERN CALIFORNIA WATER COMPANY

GENERAL METERED TO RESIDENTS’ SEWER

APPLICABILITY
Applicable to all Planned Community sewer collection service.

TERRITORY
The Planned Community, Bolsa Chica Mesa, Orange County, California.

RATES








Per Month
For all water used


Per 100 cubic feet
$0.267

Minimum charge
$6.00

SPECIAL CONDITIONS:

All bills are subject to the Public Utilities Commission Reimbursement Fee.

(END OF APPENDIX B)

�  The original Developer for the Bolsa Chica Planned Community, Koll Real Estate Group, has since reorganized.  Signal Landmark is the current owner of the property on which development is proposed and Hearthside Homes, Inc. is the Developer.  Signal Landmark and Hearthside Homes are both wholly-owned subsidiaries of California Coastal Communities, Inc.


�  The Development Agreement between the County and Hearthside granting development entitlements also commits Hearthside to a long and wide ranging list of public benefits which go beyond those inherent in the development project.  Hearthside must pay residential permit fees up to approximately $2½ million to the County’s Mesa Conservation Fund; provide area traffic improvements; pay fees for a Child Care Fund; contribute 49 acres to Wieder Regional Park and up to $1/2 million for a Park ecological interpretative center; provide recreational trails for bicycles and pedestrians; construct, equip, and dedicate a fire station; mitigate fiscal impacts on the County General Fund; pay $100,000 to maintain the County’s General Plan; and provide plans for emergency services and flood control.


�  A well organized and an active litigant regarding the Bolsa Chica is the Land Trust.  With a 4,700 membership, it supports the concept that a nature/wilderness park should be developed on the Mesa with no residential development.


�  The Agreement between the County and the Developer is already five years old and there is still no development started on the Mesa.


�  While the Developer could initiate annexation proceedings on its own, it told the City that it will not do so without a pre-annexation agreement with the City setting forth terms and conditions and clarifying development rights, development standards, and infrastructure requirements.  But the Developer will not agree to annexation as long as the City’s opposition to the Developer’s Mesa project continues.  And nothing in state law compels a landowner to annex.


�  The results of the Report:


Annexation prior to development


The fiscal impact to the City under this scenario resulted in a negative cash flow the first year after annexation and positive cash flow annually thereafter.  The four-year cumulative surplus to the City totaled $1,412,041.


Development without annexation


This scenario resulted in a negative fiscal impact to the City during the first three years of project build-out.  By the fourth year, however, the City begins to realize a surplus ($167,249).  This is principally due to required up-front capital expenditures in the initial years to construct a new fire station.  The overall cumulative deficit over the four-year horizon is $2,989,749.


Annexation after development is complete


This scenario assumes annexation in the fifth year, after build-out of the project is complete.  During the four years of project construction, while the area remains unincorporated, a total deficit impact to the City of $2,989,749 has been created.  After annexation in year five, an annual surplus to the City begins to reduce this deficit.  By year eight, the deficit remains, but is reduced to $2,116,896.


Annexation without development


This scenario results in a small revenue surplus for all four years with a cumulative surplus of $72,575.  The fourth-year annual surplus dwindles to under $6,000, however, principally due to expected reductions in oil extraction tax revenues.


�  Although the Council meeting has transpired only a couple days previously, the City did not report that at its February 22, 1999 meeting, two Council members stated their opposition to any annexation agreement and were against any negotiations at all with the Developer.  And as the minutes of that meeting revealed, it was a majority that voted to proceed.


�  In the notice for the PHC, the Assigned Commissioner directed the City to respond to a question at the PHC.  Although the City’s response was dated February 23, 1999, it was filed March 8, 1999 (after the PHC) in form of a “Supplement to City’s PHC Statement.”  These four questions and a summary of the City’s responses follow:





Question 1.  “Does the City presently desire to itself provide water service or sewer service to the Planned Community?”  The City responded that it considered itself to be the most direct supplier, being the closest in proximity and capable of providing a reliable looped service.  The City’s response did not state whether or not it wanted to provide service.  The City stated it could not provide service beyond its boundaries without LAFCO approval and that it had to work within defined legal procedures with the Developer, and that the Developer had not applied to annex.





Question 2.  “Does the City presently have surplus water or immediate access to water supplies sufficient to meet the stated requirements of the Planned Community?” The response stated that if annexed, the City would have to provide water service, and sets forth its two basic sources and states that details of supporting infrastructure are expected to be refined during pre-annexation negotiations.





Question 3.  “If the City prefers annexation, is it able to immediately proceed with the annexation formalities to annex the Planned Community?”  The City Council 5-2, on February 22, 1999 authorized discussions with the Developer on a pre-annexation agreement.  But there was no acknowledgement of the existing County-Developer Agreement (the real “sticking point”), rather reference was to provisions of earlier “Bolsa Chica Principles” adopted in 1994 by the Council containing requirements pertaining to lot size, design, height, density, etc.


Question 4.  “If the City is unwilling or unable to annex at this time, but is now willing and able to provide water and sewer services to the Planned Community, and desires to do so, is the City willing to expeditiously negotiate and execute a binding service contract or contracts for provision of water and/or sewer services to the Planned Community?”  The response was that while the City rejected the Developer’s 1997 proposal for extra-territorial service, the City has never said it would not contract under any circumstances, although LAFCO would have to approve.  The response stated that at present it was moving toward an annexation strategy beneficial to both City and Developer.


�  When the staff returned to the City Council June 28, 1999 with the “deal points” for a mutually acceptable pre-annexation agreement, and recommended approval, the Council rejected the proposal and directed staff to continue negotiations subject to new conditions and modifications of the “deal points.”  The City wanted to be able to voice its objections on the Mesa project to the Coastal Commission at that Commission’s forthcoming LCP hearing and to be free to take any position.


�  On July 21, 1999, the City requested rescheduling the EH to November 21, 1999, a date after the November 2-5, 1999 period in which the Coastal Commission would perhaps conduct a hearing on the LCP, pursuant to Superior Court’s June 25, 1999 order.


The City stated that an extension would facilitate negotiations between the City and the Developer on a pre-annexation agreement, noting that a majority of the Council indicated approval of a list of 21 “deal points” arrived at between City’s staff and the Developer, but could not support approval until they knew the extent of any Mesa development included in the Coastal Commission approval of an LCP.


The Developer strongly opposed delay in the EH, contending that the pending return of the Developer to the Coastal Commission “to remedy defects in the LCP” has no bearing on the PUC’s consideration of the SCWC applications; that there is no reasonable expectation that the Coastal Commission’s action will change the City’s long�standing unwillingness and unreadiness to provide water and sewer services to the Developer’s project, and that the City’s request is an attempt to inject uncertainty where none exists.  SCWC joined the Developer in opposition to any delay in the EH.


In his denial of the delay request, the ALJ observed that while the Coastal Commission had scheduled a hearing for during the November 2-5, 1999 period, there could be no assurance as to when it would issue a decision after such hearing (and as of February 2000, no decision has resulted).  Furthermore, whether or not the City elects to pursue annexation was not a matter within the purview of the PUC.  Should a City-Developer pre-annexation agreement be reached before a PUC decision, the applications can be withdrawn; and should a CPCN be issued, SCWC can still elect not to exercise it and let the CPCN authorization lapse.  But as the Assigned Commissioner made clear in his April 26, 1999 addendum to his Scoping Memo, it would be the firm intention of this Commission to conclude the application process by April 2000 (within the 18-month provisions for ratemaking cases) to comply with the Legislative intent expressed in Section 1 of Senate Bill 960, Chapter 856 of 1996 statutes.


� See, e.g., Application of DeVaney (1965) 64 CPUC 65; In re Ridge Telephone Co. (1977) 82 CPUC 620.  (Commission will consider public need, adequacy and quality of service, revenue requirements, technical feasibility, and competence and financial integrity of operator.)  Under PU Code section 1002, the Commission also is required to give consideration to community values, recreation areas, aesthetic concerns and environment.  


� In re San Gabriel Valley Water Company (1950) 50 CPUC 406.  (Where municipal district is capable of providing immediate service, applicant must sustain burden of showing that district is unable or unwilling to provide proper service.


�  See Appendix B for SCNC’s sewer rates.


� Complaint of Town of Woodside v. PG&E, 83 CPUC 418, (1978)
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